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The Indiana. Office of Utility Consumer Counselor (Indiana.) and The
Pennsylva.n1a Office of Consumer Advocate (pennsylva.n1a.)respeotfully submit these
comments in response to the Notice of Proposed Rulemaking ("NPRM") a.dopted by the
Federal Communications Commission ("FCC") on April 9, 1992.

I. DlJ'.rBODUCTlOB

The Fcc initiated this rulema.k1ng proceeding to consider the merits of an auto
mated "billed party preference" method of routing 0+ interLATA traffic from
payphones and other locations. As described in the Notice, under a billed party prefer
ence system, 0+ interLATA ca.1ls pla.ced from payphones (and possibly other locations)
would be routed to the operator service provider (OSP) which is preselected by the
party being billed for the ca.ll. Thus, a 0+ collect ca.ll would be routed to the OSP pre
selected by the ca.lled party, while a 0+ ca.ll billed to a third party would be routed to
the OSP preselected by the third party. Currently, such ca.1ls are routed to an OSP that
has been preselected by the payphone owner or by the owner of the premises on
which the phone is located.

The FCC has tentatively concluded that billed party preference routing of all 0+
ca.1ls is in the public interest and seeks comment in this proceed1ng on the costs,
benefits, and implementation of such a system.

Indiana. and Pennsylvania. applaud and strongIy endorse the FCC's proposal to
initiate a billed party preference system for aJ1 0+ interLATA ca.lls. As described more
fully below, the current system of routing such traffic does not comport with the pub
lic interest, due to market failures caused by such factors as monopoly power, barri
ers to entry, and la.ck of perfect information. Our comments will address the following
topics: (1) the historica.l background; (2) the economic theory of competition and the
conditions required thereby; (3) the ways in which the current system falls to meet
these requirements and thus falls to protect the public interest; (4) the ways 8. billed
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party preferenoe system can promote effective competition and thereby protect the
publio interest; (5) alternative methods of implementation and their implications for
the competitive process and long-term customer satisfaction; and (6) the scope of the
billed party preference system.

D. TBJI BIftOBlOALBACKe.OUIID

Prior to 1989, Bell Operating Companies (BOCs) routed all 0+ interLATA pay
phone traffio to ATBfl. On January 29, 1988, the Department of Justice flled a motion
claiming this practice to be in Violation of the equal access provisions of the
Modification of Final Judgement (MFJ).

In response to the Department of Justice motion, the BOCs and various inter
exohange carriers axCs) presented proposed equal a.ooess plans for BOC payphones.
On October 14, 1988, the Court ruled that "a system whioh permits the billed party to
select the interexohange carrier of his ohoice simply by dialing 0+ most perfectly com
ports with the la.ngua.ge and purposes of the decree." [United States v. Western Electrio
Co., Ino., 698 F. Supp. 348, 367 (D.D.C. 1988).]

At that time, however, equal a.ooess was as abstract an ideal as a balanced fed
eral budget. The information technology required for its implementation was not avail
able. The Line Identification Data Base (LIDB) necessary for implementation of what
later became known as "billed party preference" had not yet been completed. And so,
the Court ordered the BOCs to implement an interim system of "equal access" by
whioh the owners of the BOC payphone premises oould presubsoribe the originating 0+
interLATA traffio to a specifio OSP.

Although relegating this ohoice to the middleman rather than the end user de

prived "equal access" of oonsumer sovere1gnty', the Court hastened to add that it "ex
peets the Regional Companies will continue expeditiously to perfect the LIDB system
whioh, when placed into ~ervice, will permit full complia.nce with the decree." More
over, it left the door open to revisit this issue "at a future date to determine what fur

ther arrangements and orders, if any, are necessary," but suggested that action by

the FCC might render future Court action moot. [United States v. Western Electrio Co.!
Ino., 698 F. Supp. 248, 367 (D.D.C. 1988).]

On December 23, 1988, the Court also ordered GTE to implement a presubsorip
tion program for its payphones. At the same time, however, the Court restated its ear
lier position that "this solution does not fully satisfy the requirements of the GTE
decree." The Court "instructed" GTE "to work towards implementation of technology
that will allow the a.otu.aJ. customer to select the interexobange carrier of his choice
using 0+ d1aJing." [J.Inited State v. GTE Corp., C.A. No. 83-1298, slip op. (D.D.C. Dec.
23, 1988) at 4-5.] If there were any doubt regarding the Court's intent, it was re
moved. In fact, the phrase "allow the aetua.l customer to select the interexchange
carrier of his ohoioe using 0+ dialing" suooinctly defines billed party preference.

BOC and GTE payphones have subsequently been presubsoribed to an OSP oho
sen by the owner of the premises on whioh suoh payphones are located. Other publio
phones; inoluding those in hotels, motels, and other a.ggregator locations, are currently

2



presubsoribed to an asp ohosen either by the payphone provider or by the premises
owner. The aSPs generaJly offer commissions on 0+ calls made from phones pre
subscribed to them.

As a result, the caller who wants to use a oa.rrier other than the presubsoribed.
one oannot use the more convenient and familiar 0+ dialing. Instead, the customer
must dia.l an additional code of five digits (10XXX), seven digits (950-Xxxx) or
eleven digits (1-800-XXX-X::X:XX:). But even that may not suffice. In some msta.n.ces,
premises owners or payphone providers have blocked access code dialing, thereby pre
venting callers from reaching their asp of ohoice, and forcing them to use the asp
selected. by the person controlling the phone.

In 1988 the Common Carrier Bureau found access code blocking to be an unjust
and unreasonable practice in violation of Section 201 (b) of the Communications Act,
except ~ Iieoessary to prevent fraud, and required that the identity of the pre
subscribed asp be available to oa.llers using phones under presubsoription contracts.
Shortly thereafter, the FCC initiated. a prooeed1ng to consider general rules regarding
access code blocking, consumer information, and other related. areas. [Polioies and
Rules ConcerninS Operator Service Providers, CC Dooket No. 90-313, Notice of
Proposed Rulemaking, 5 FCC Rod. 120 (1990); Report and Ord8r, 6 FCC Rod 2744
(1991).]

In October 1990, Congress en&oted the Telephone Operator Consumer Services
Improvement Act (TOCSIA), whioh directed the FCC to require within a "reasonable
time": (1) the unblooking of equal access 10XXX codes at all a.ggregator locations;
and/or (2) establishment by all aSPs of an 800 or 950 access number. [Codified at 47
U.S.C. S 226.]

In CC Docket No. 91-35, the FCC adopted. rules requiring payphone providers to
unblook equal access (10XXX) codes by March 1992 and other aggregators to unblock
those oodes in various time frames over a period of approx1ma.tely six years. The FCC
also required. aSPs to provide 950 or 1-800 access (also effective March 1992). ~oli

oies and Rules ConcerninS Operator Service Access and Pay Telephone Compensation,
CC Dooket No. 91-35, Report and Order and Further Notice of Proposed Rulema.k1Dg, 6
FCC Rod 4736 (1991).]

Thus, with some exceptions, consumers should currently be able to select an
asp of their ohoioe when using a payphone by dialing a 10XXX access code prior to di
aling zero plus the number being called. However, customers using phones at hotels,
motels, and other a.ggregator locations may still be prevented. from selecting the asp
of their ohoioe, if the owners of the telephones at suoh locations contmue to block
10XXX: access. Even where a.ooess to the preferred asp is not blocked, consumers may
not be provided suffioient information to "call around" the preselected OS~r else
they may be simply too confused to do so. Moreover, because of the difficulty of polio
ing the thousands of them that operate througb.out the country, some private paysta
tion providers contmue to block callers from djal1ng 10xxx, thereby forcing these
callers to use wba.tever OSP the paystation provider has selected.
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Why 0+ DieUng I8lmportaDt

Some parties have cla.imed that since equal access aJIows the caller to diaJ car
rier a.ccess codes, billed-party preference is a mere luxury. However, whether d1aJ.ed
a.t public telephones, residences, or businesses, access codes have proved themselves
unpopular with consumers. Even aside from the various exceptions and violations of
the rules mandating ava.ila.bility of 10XXX access, the simple fact is that this method
of access has never gained full public acceptance. Hence, it makes little sense to ad
vance it as a valid solution to the problems with the existing, temporary, system
Whereby the OSP is selected by someone other than the customer. CaJlers do not want
to be burdened with the dia,ling of additional digits; they want to reach their chosen
OSP without being forced to use an inconvenient and unpopular dialing pattern.

Under the current system of equal access, diaHng a 0+ credit card caJl is al
ready a finger exercise in twenty-five movements (the "0," the ten d1g1ts of the caJled
number, and the fourteen digits of cards in the current ATMr or BOC format). While
one could ask what's the harm of a mere five digits more, the fact is that caJlers
continue to resist diaJing them.

Where equal access is not ava.ila.ble, and caJlers must use "9BO" and "800" ac
cess codes to reach their chosen carriers, the dia:Ung demands are even more oneroU&
seven or eleven more digits added to the twenty-five normaJly used for a credit card.
caJl. Since these codes, lengthy as they are, work in all end offices, some carriers in
struct their customers to use them everywhere, in order to promote the use of a smgJ.e
code. The carrier in such instances manipulates the caJler into dialing tlllrty-s:lx d1g1ts
where "only" thirty would have been necessary. While this "solution" may be accept
able to the carrier, and it avoids some of the worst abuses, it is not an opt1ma.l
solution from the consumer's perspective.

Of course, the caJler is not always the billed party. On a collect caJl, the billed
party is the other party. For parties frequently receiv1ng collect calls, routing to their
preferred carrier would guarantee billing at agreed to rates, but many ca.llers who re
verse the charges will not know the preferred carrier of the caJled and billed party.
Thus, even tl'they know the carrier's access code and are w11l1ng to diaJ the additional
d1gits, they may find it impossible to choose the carrier preferred by the customer
they are caJ.ung. [According to ATMr, 46 percent of collect calls are placed to the
caJler's own home or office, but this leaves 54 percent which are not. See ATMr's
Comments on Bell Atlantic's Petition on or about May 26, 1989.]

Many 0+ calls are misrouted. National Data Corporation handles over 100,000
Sprint calls per day with its operators, most of which arrive through 0+ dial1ng. Sprint
claims that 30 to 40 percent of these calls are requests to bill calls to BOC or ATMr
ca.l11ng cards, which National Data. Corporation presently cannot validate.

The Ameritech Operating companies presently handle their oWn 0+ calls in
three states. Upon receiv1ng such calls, the operator instructs the caJler to hang up
and dial "0+" or "00-." If the carrier associated with the originating line does not
serve 0+ calls, the customer generaJly hears a recording upon reaching the POP, which
usually instructs him to dial 10288 + 0 plus the number. Despite these explicit
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instructions, Ameriteeh in these three states receives 14,000 oaJls per day from
callers who have failed. to reach their desired carrier. On a national basis, thiS extrapo
lates to. some five mill10n mis-routed calls per month. [See Petition of the Ameriteeh
Companies for Amendment of Part 69 of the Rules to Enable Exchange Access "Dial 0"
Services To Be Provided. by Looal Exchange Carriers, No. RM-6113, fUed August 7,
1987, pp. 1-3.]

The orig1na.l intent of presubsoription was to minimize or eliminate lengthy ac

cess codes and still allow the customer free choice. This condition has simply not been
achieved. with respect to oaJls pla.oed from any location other than the customer's
home or business. For calls pla.oed from pa.ystatio~,hotels, hospitaJS, and simllar loca
tions, consumers today still do not have effective control over the service provider;
nor can they effectively control the amount they pay for the service they are forced to
accept. Even to the limited degree consumer sovere1gnty has been achieved, people are
forced. to use cumbersome, time-consuming and unpopular d;faJing procedures.

The••tun of CUrrent COD81UDer Complaints

As it turns out, the evolution of the operator services industry dur1Il.g recent
years has for many customers made an operator service ca.ll--espeoiaJ]y from a public
telephone--a. complex, tedious, and exasperating experience. Consumers using the fa
miliar and popular 0+ dialing pattern are often confused and frustrated by the
follow1ng:

• their lack of knowledge of the a.otuaJ. rates charged. untU the telepb,one bill
from a presubscribed service is received. (a month or two months later);

• low qua.11ty service at unexpectedly high rates;

• the division of responsibilities between the looal. and long-distance telephone
companies;

• their misunderstanding or lack of information as to which oa.rr1er w1ll be
handling a call charged. to a partiouJ.a.r oaJ1ing oa.rd.;

• their inability to use one, consumer-selected OSP for all their calls;

• their inability to make all operator-assisted oaJls on a 0+ basis;

• being required to remember and use access cod.es, as well as to know when-
to use them;

• the necessity and inconvenience of determining when to dial an access
number for their own OSP, as well as having to perform the extra d1s.ling;

and

• having an OSP refuse to route the call in the manner expected (call blocking).
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These continuing consumer compla.1nts point directly to significant market f&ll.

~s. Prices are being set at 'noncompetitive levels, often for substandard service.
Moreover, some of the dominant carriers now may be in a position to use consumers'
confusion as a wedge to prevent the emergence of effective competition.

Consumers with imperfect knowledge are being forced to incur substantial infor
mation costs as well as transactions costs that would be eliminated. by an effective sys
tem of billed. party preference. Worst of all, consumer sovere1gnty, the centerpiece of
free markets, has been replaced by middleman and con-man sovere1gnty.

In addition to protecting captive consumers from overcharges, the FCC's pro
posed billed party preference ruling also promises to bring needed improvements in
customer convenience, competitive behavior, 0+ caJling rates, and the structure of
both the long-distance and the operator service provider (OSP) industries.

For various reasons discussed below, effective competition has failed to develop
under the current 0+ dialing system; and, consequently, the public interest has gener
aJ1y been neither protected nor promoted. In order to expla.1n why this failure has 0c

curred, we will first outline the market conditions necessary to effective competition
and then compare them with the reaJities of the current interstate and interLATA 0+
markets. We shall consider only those competitive criteria. relevant to this context.

m. TBB COBDITIOll81'OB COMPfiltiOR

From the buyer's perspective, a primary requisite is knowledge of the market.
Consumers who are unaware of the choices ava.1la.ble to them are incapable of function
ing as efficient allocators. From the perspective of micro-economic theory, decision
rules describe the decisions people make about things like consumption rates and.
choice of suppliers. OUtcomes from these decision rules summarize the information peo
ple use to make those decisions. From a given and well-known set of rules of the
game, such as the 0+ rules preva.iliD.g for some thirty years, the consumer made reli
able and precnctable choices. Service quaJity was uniformly maintained by the Bell Sys
tem, working in partnership with the independent telephone companies. Prices were
uniformly mainta.1ned within each state and within the entire nationwide interstate
market. Thus, each time consumers placed 0+ calls, they knew what quaJity they
would receive and approx1ma.tely what price they would pay.

More recently, however, the market has changed drasticaJ1y. Consumers cannot
be expected. to make efficient choices under the current system. The rules have
changed in such a way that full information is simply not ava.1la.ble. Unless the OSP is

one the customer is fa.rni11a.r with, that customer will not be able to anticipate either
the quaJity of service to be supplied or the price to be charged. This system totaJly vi0
lates the requirements of complete information and precludes customers from
effectively functioning on the basis of rational expectations.

Another extremely important initial consideration underlies any a.naJysis of pro
duction and allocation. Both buyers and sellers must view price as a given. All partici
pants in the market must behave as if market prices are unaffected by their own
decisions regarding how much they should purchase or produce. As we will expla.1n in
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deta.il below, with the current system for 0+ traffic, this criterion is not met. On a
na.tiona.lscale, AT&T clearly dominates the market and ca.n greatly influence the na
tionwide level of 0+ prices. And, on a local scale, OSPs that have been selected to re
ceive aJl 0+ caJls from particular paystations and hotel phones ca.n determine the level
of prices paid by consumers placing 0+ calls from those locations. This type of control
over pricing by sellers is prima facie. evidence of market fallure. .

We w1ll return to these points later. Meanwhile, since we know the numbers of
consumers of telephone services to be numerous, we will begin by focusing on the pro
duction or supply side of the ideal market. Usually, four conditions are considered
sufficient to assure that firms will behave as "price takers," or ideaJ.1zed competitors.

First, no one firm can have a dominant share of the market. If a firm engages
in price leadership, domjns,nt firm pricing, or price discrimjnation, its behavior is in
consistent with competitive behavior.

Second. the products of the supplyiD.g firms must be generaJ.]y uniform (from
the perspective of the buyers in the market). If consumers view the prodUct or service
as unique, the firm w1ll not need to behave as a "price taker."

Third, the number of supplyiD.g firms must be large enough so that the total
amount supplied to the market cannot be restricted. It always is in the interest of sup
pliers to l:Imit the total. amount supplied to the market, because they ca.n then charge a
h1gher price and earn greater returns (economic profits) tha.n under the conditions of
competition.

Fourth. firms must be free to enter and. exit the industry. If any firm decides to
produce the service, no substant1a.l legal, fina.nc1a.l, or other barriers must stand in its
way. Patents or trademarks (such as brand names) and. other legal barriers also ca.n
preclude competition. A firm otherwise qualified for entry faces not only its own iner
tia. but the difficulty of competing with an established firm and brand. Advertising
start-up costs may be h1gh, and the new firm may face short-term losses. If greatness
of scale is necessary for ea.rning reasonable returns, the costs of entry may be so
large as to discourage potent1a.l entrants.

Only if every one of these consumer and supplier conditions is satisfied can we
be confident that competition will characterize the market.

Derivatives

A pair of theoretical stances in current economics are also relevant to this dis
cussion. First, the theory of contestable markets is an extension of the theory of com
petitive markets. Contestabllity theory relies on the disciplinary effect of potent1a.l
competition. If, for example, a telephone company could enter a new market quickly
with low sunk costs, the threat of entry would be sufficient to cause competitive
pricing behavior among the existing firms.

Contestabllity theory nonetheless sharply contrasts with one of the traditional.
conditions of perfect competition. Instead of requiring many firms, contestability the
ory says that the number of actual. competitors should have no effect on prices. While
the theory is interesting, the conditions required by the theory (effortless, costless,
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instantaneous entry and exit by firms) are never met in practice. AB a result, real
world outcomes, including those with the deregulated airlines industry, suggest that
potential.competition is not an adequate substitute for actuaJ. competition.

A second notion closely related to idealized competition is the Coase Theorem. It
states that under conditions of perfect competition and minimal information and trans
actions costs, the allocation of clearly defined property rights generating or being af
fected by externalities leaves the allocation of resources (and output m1x) unchanged.
The ownership of the property rights is irrelevant: so long as the ownership is clearly
established, perfect information exists, and transaction costs are minimal, economic
efficiency can be achieved.

Telephone services presently are supplied under pUblic regulation by a m1x of
!XCs, LECs, and premises owners. Since all these suppliers are involVed, property
rights are ctifficult to define. In this production form, the v1rtua.l inseparability of some
times conflictmg claims to property rights can only be resolved by an "outside arbitra
tor," perhaps a state public utility commission, the FCC, or both. Thus, the clarity of
property rights depends upon the decisions of the public regulators-most importantly
the FCC.

In the present instance, wherein 0+ service is produced in part by !XCs, LECs,
paystation owners, and premises owners, the definition of property rights is definitely
muddled. Moreover, under the present system, the conditions of perfect information
and minimal transactions costs are grossly violated.

IV. MAP...., I'AlLU1UI8 III 0+ CAI.laG 8JI1lVlCBS

Clearly, the current 0+ market fails to meet any of the requirements for
effective competition.

Ba.yera' Imperfect Knowledge

Consumer sovereignty is largely absent in the current system due to the lack of
information ava.lla.ble to end users. Although the FCC and many state regulatory com
missions have required aSPs to identify themselves to end users (tb.rougb. tent cards
and announcements), they are not required to provide any information concern.ing
rates, except upon request. Accordingly, callers routinely purchase 0+ service-for
which they will. not be billed until weeks later-without being aware of the rates they
will. be charged. This contrasts sharply with the typical market transaction (e.g., at a
grocery store), where the price is clearly shown to the customer before the purchase,
or at least is paid at the time of the transaction (thereby allowing the customer to
change his mind before it is too late).

The limited rules that have been imposed on the 0+ market are simply not suffi
cient to correct the problems. Most customers are unfamil1ar with the intricacies of
the long-distance market, do not know the names and rates of every aSP, and thus do·
not know whether or not they will. be overcharged if they place a 0+ call. And since
calls are of widely varying durations and distances, a charge that is 50% or more in
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